Alliance For Justice

Part |: ItsDirty War on Bush Judicial Nominees

Liberal Activists Use Misinformation and Character Assassination to Block Conservatives

Summary: TheAllianceFor Justiceis
one of the chief liberal coalition groups
working to stop President Bush from ap-
pointing judges who believe in judicial
restraint. While the Alliance has scored
many victories, including the 1987 battle
against Robert Bork and the recent effort
to defeat Charles Pickering, its unethical
tacticsthreatento underminethe Senate’s
constitutional duty to confirm judges.

I he Alliance For Justiceisanational

associationrepresenting 57 liberal special
interest groups. Founded in 1979, it says
its mission is to fight for the rights of
women, minoritiesand theunderprivileged
and to advance the cause of justice for all
Americans. The Alliance bills itself as a
watchdog that monitors federal judicial
nominations to insure that only “fair and
qualifiedjudges’ committedto“equal jus-
tice” areconfirmed.

However noble its rhetoric, the
Alliance’ sactionsareneither fair nor just.
No other political advocacy group has
done more over the last two decades to
underminetheintegrity of thefederal judi-
cial confirmation process. None has tried
harder to polarize public policy debate.
Seldom has a nonprofit group been as
successful in using character assassina-
tion to achieve its ideol ogical objectives.

When it helped defeat U.S. Circuit
Court Judge Robert Bork’ s nomination to
the U.S. Supreme Court the Alliance For
Justicemade*“borking” part of thepolitical
vocabulary. “Borking” has come to mean
an intense and prolonged campaign to
distort or lieabout anominee’ spast record
to prevent his confirmation to a federal

By JohnCarlisle

Feature Photo Service

Miguel Estrada and John Roberts are two well-qualified judicial nomi-
nees that the Alliance For Justice has targeted for defeat.

judicial post. Thenomineetypically istar-
geted as a “right-wing extremist” or out-
side“mainstream” opinion. At itsugliest,
borking involves smearing a nominee’'s
character by charging that heisaracist, a
sexist or possessed of some other unsa-
vory trait making him unfit for public of-
fice.

Borking worked against Judge Bork.
An Alliance-led campaign tarred him asa
right-wing zealot who would create an
America where, in Senator Edward
Kennedy’s words, “Women would be
forced into back-alley abortions, blacks
would sit at segregated lunch counters,

rogue police would break down citizens’
doorsin midnight raids.” It next tried to
sink the 1991 Supreme Court nomination of
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Clarence Thomas with more unfounded
allegations. During the eight-year Clinton
Administration the Alliance pressed for
confirmation of liberal activist judges, and
it lashed out at any Senator who dared
challenge the worthiness of controversial
and unqualified nominees. Then-Senator
John Ashcroft was often the subject of
Allianceire.

Now President George W. Bush is
vowing to appoint judges who adhere to
the philosophy of judicial restraint and the
Allianceisgearing up another campaignto
block qualified nhomineeswith misinforma-
tion and smear tactics.

On March 14, Democrats on the Sen-
ate Judiciary Committeerejected President
Bush’s nomination of U.S. District Judge
Charles Pickering to an appellate court
post. The 10-9 party line vote came after
the Alliance spent 10 months distorting
Judge Pickering’ srecord, calling him“in-
sensitive” to the needs of minorities and
insinuating that he was a racist. The
Alliance’s successful campaign against
Pickering has created so much partisan
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rancor that many fear the Senate will be
unable to fulfill its constitutional duty to
confirm future judicial nominations. The
Pickering battle will be addressed next
month in the second installment of Orga-
nization Trends two-part series on the
Alliance For Justice.

But moreisat stakethan onejudicial
nomination. Theresort to“ scorched earth”
tactics—atermfavored by Alliance execu-
tive director Nan Aron—signals an un-
precedented degree of hostility and anger
on the Left. Frustrated during the Clinton
years and embittered by the election of
George W. Bush, left-wing “inside the
Beltway” political advocacy groups are
prepared to take almost any action and
accept any argument, however hypocriti-
cal, so long as it helps bring down their
perceived enemies.

Some in official Washington dread
what will happen when the next Supreme
Court seat falls vacant; others look for-
ward to the coming battle. Surely the
Alliance for Justice falls into the latter
camp. For many years it has excelled at
blocking judicial nominees, using self-serv-
ing doubl e standardsand smear campaigns.
It has perfected the politics of personal
destruction that now threatens to become
the effective standard for choosing fed-
eral judges. (Capital Research Center at-
tempted to interview Nan Aron for this
story but was told she was travelling.)

Alliance Members and Income

The Alliance For Justice, a 501(c)3
nonprofit, was founded by veteran activ-
istNanAron. Aron, 53, isaformer attorney
for the federal government’s Equal Em-
ployment Opportunity Commission (EEOC)
and staff attorney for the ACLU National
Prison Project. But for the past twenty-
three years she has been president of an
organization whose fifty-seven members
are among the nation’ smost powerful lib-
eral special interest groups.

Theenvironmental, labor, civil rights,
women's, mental health, children’s and
consumer advocacy organizationsthat are
part of the Alliance each pursuetheir own
programs. But they use the Alliance as a
meeting ground for developing larger po-

litical strategies and common tactics, es-
pecially on federal judicial nominations.
The Alliance also assists liberal activists
with critical and often highly technical
legal advicethat hel psthem become more
effective lobbyists and advocates. It pro-
vides publications and training in the fine
points of advocacy and coalition-build-
ing, advice on public interest law, and
information on the intricacies of IRS lob-
bying regulations.

Alliancemembersincludeawho’ swho
of theliberal left: the National Education
Association, Planned Parenthood Federa-
tion of America, Natural Resources De-
fense Council (NRDC), Earthjustice L egal
Defense Fund, Center For Science in the
Public Interest, Children’s Defense Fund,
ConsumersUnion, Mexican AmericanLe-
gal Defenseand Education Fund, National
Abortion and Reproductive Rights Action
League (NARAL) Foundation, National
Organization For Women (NOW) Legal
Defense and Education Fund, and the
L eagueof Conservation V oters Education
Fund. These groups in large measure de-
fine Washington’ s liberal agenda of pub-
lic policy and political action.

In 2000, the Alliancetook inmorethan
$4.5million, accordingto |RStax records,
and spent about $2.6 million. Y et despite
representing itself asamembership orga-
nization, the Alliance receiveslittle fund-
ing from dues—amere $56,000. Duesfor
Alliance members vary according to the
budget of member organizations, from a
minimum of $500 for groupswithlessthan
$250,000 in revenue to $3,500 for groups
with budgetsof $1.5millionor more. Foun-
dation grantsand individual contributions
providefar morerevenue—$1,493,200. The
Alliance also earned $1,902,705 from in-
vestments in stock.

The largest and most committed do-
nors to the Alliance for Justice are the
Ford, MacArthur and Joyce foundations.
In 2001, the John D. and Catherine T.
MacA rthur Foundation donated $200,000;
the Ford Foundation gave $100,000; and
the Joyce Foundation $75,000. 1n 1999, the
Ford Foundation gave $150,000. The Ford
grantfollowed 1998 grantsof $150,000 and
$670,000 (for threeyears). The Joyce Foun-
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American Society for the
Prevention of Cruelty to
Animals

AsianAmericanLegal Defense
and Education Fund

Bazelon Center for Mental Health

Law

Businessand Professional People
for the Public Interest

Center for Digital Democracy

Center for Law and Social Policy

Center for Law inthePublic

I nterest
Center for ReproductiveLaw and
Policy
Center for ScienceandthePublic
Interest

Children’ sDefenseFund

ConsumersUnion

Disability Rightsand Education

Fund

DrugPolicy Alliance

EarthjusticelL egal Defense Fund

EducationLaw Center

Equal RightsAdvocates

Food Research and Action

Center

Alliance For Justice Member Organizations

Harmon, Curran, Spielberg &
Eisenberg, L.L.P.
HumanRightsCampaign
Foundation
Institutefor Public Representation
at Georgetown University Law
Center
JuvenileLaw Center
L eagueof ConservationVoters
Education Fund
L egal Aid Society —Employment
Law Center
Legal Aid Society of New Y ork
Mexican AmericanLegal Defense
and Educational Fund
National Abortionand
ReproductiveRightsAction
L eague Foundation
National Associationof Criminal
DefenseLawyers
National Center for Lesbian Rights
National Center for Y outh Law
National Center on Poverty Law
National Council onNonprofit
Associations
National Education Association
National Employment Lawyers
Association

National ImmigrationForum

National Immigration Law Center

National Law Center on
Homelessness & Poverty

National Legal Aidand Defender
Association

National Mental Health
Association

NOW Legal Defense

National Partnershipfor Women
& Families

National VeteransLegal Services
Program

National Women’ sLaw Center

National Y outh Advocacy
Coalition

Native American RightsFund

Natural ResourcesDefense
Council

New Y ork Lawyersfor the Public
Interest

Physiciansfor HumanRights

Planned Parenthood Federation of
America

dation also provided a$150,000 grant (for
twoyears) in 1998. Other foundation con-
tributorsonrecordincludethe Rosenberg
Foundation, $20,000 (1999); Public Wel-
fare Foundation, $25,000 (1999); Eugene
and Agnes Meyer Foundation, $15,000
(1999); Turner Foundation, $100,000
(2000); SurdnaFoundation, $15,000(1998);
Park Foundation, $10,000(1998); and Dorot
Foundation, $25,000 (1998).

Key Programs

The Alliance offices in Washington,
D.C. arelocated in asecond-floor suite at
11 Dupont Circle. TheDuPont Circleneigh-
borhood (also the location of Capital Re-
search Center) is quite literally a hub of
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nonprofit activist groups.

Many of these groups rely on the
Alliance to tell them what they can and
cannot do within the limits of the law to
achieve their goals. The Alliance’s Non-
profit and Foundation Advocacy Project,
established in 1992, has conducted hun-
dreds of workshops and forumsthat teach
tax-exempt 501(c)(3)nonprofits how to
lobby withinIRSregulations. TheAlliance
shows nonprofits how to “navigate laws
governing public policy initiatives, includ-
inglobbying, funding advocacy, initiative
and referendum activities, and voter edu-

cation.”

Forinstance, aMarch 18, 2002training
sessionin Denver concerned “ Rulesof the
Game: Nonprofitsand Election-Y ear Ad-
vocacy.” It reviewed federal tax and elec-
tion laws affecting the political activities
of nonprofitsand explained how a501(c)(3)
could pay for and distribute voting guides
and organize candidate issue briefings.
One Alliance manual, Being a Player: A
Guide to the IRS Lobbying Regulations
for Advocacy Charities, leads nonprofits
through the rules on lobbying. Another,
Worry-Free Lobbying for Nonprofits, ex-
plainshow acomplex 1976 regulationcalled
the“501(h) election” setsup moreexplicit
expenditure limits that will let medium-
sized nonprofits opt to undertake more
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substantial amounts of lobbying without
incurring penalties or threatening their
tax-exempt status.

TheAlliancealso hasrecognized that
leftist activists are advancing from the
streets to the suites. Instead of begging
for funding asgrant-seekers, many former
activists have become grantmakers them-
selves. Andinstead of waiting for propos-
als to come to them, they are using their
financial power to direct the agenda of
activist grantees. In 1995, the Alliance
launched a Foundation Advocacy Initia-
tive to help philanthropic foundationsin-
crease their support for liberal advocacy
groups and use their power to steer
nonprofitsin amore activist direction. In
particular, the Initiative holds workshops
and meetings with regional associations

“Foundations and Advocacy,” will be
sponsored by the Association of Small
Foundations. The Alliance’s legal guide
for foundations is Myth v. Fact: Founda-
tion Support for Advocacy.

Undoubtedly, the Alliance’ smost im-
portant program is its Judicial Selection
Project. It was established in 1985 after
Democratic Party politicians and liberal
organizations grew alarmed by President
Reagan’ s attempt to fill alarge number of
judicial vacancieswithout delay. TheAlli-
ance set up shop to coordinate the efforts
of liberal interest groups and activistsin-
vestigating the record of Reagan appoin-
tees. Last September, the project took a
new direction when the Alliance set up a
separate 501(c)(4) lobby organization to
sharpenitsjudicial attackswithout worry-

The Alliance wages

increasingly fierce and

unethical electoral-type campaigns so that the

Senate will only “ elect”
its goals. This is a strategy designed to

|ate”

judges who will “legis-

intimidate qualified judicial nominees and will
provoke a constitutional crisis.

of grantmakersto addresstheir legal wor-
ries. Should foundation proposals men-
tion that funding isavailable for lobbying
activities? Should grantees discuss |ob-
bying activitiesin their reportsto founda-
tions? Should foundations themselves
lobby?How should afoundation handle a
granteebudget that containsalineitemfor
lobbying?

In 2002, the Alliance plansto hold 17
workshops across the nation for founda-
tion grantmakers. Each is sponsored by a
grantmaker or grantmaker association. For
instance, a January 10 conference in San
Francisco, “Foundation Engagement in
Public Policy Work: Myths & Facts,” was
sponsored by the Rosenberg Foundation.
A February 25 conference, “Foundation
Support for Nonprofit Advocacy,” was
sponsored by San Diego Grantmakers. A
September 10 San Antonio conference,
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ing about a501(c)(3) charitabletax status.
TheAllianceFor Justice Action Campaign
will focus on President Bush's judicial
nominees. Aron says the (c)(4) will “add
somefirepower to our efforts,” adding that
“sinceBushv. Gore, [liberals] understand
thethreatsof the Administration’ sjudicial
selections” and want to defeat them.

If the President is Illegitimate,
So Are His Nominees

After it became apparent that George
W. Bush hadwontheelection, theAlliance
For Justice vowed to do whatever was
necessary to block his nominees to the
federal judiciary. Mincing nowords, Aron
said, “ 1t will be scorched Earth. Wewon't
give one lousy inch on Bush's judicial
nominees.” Uncompromising language is
to be expected given the differences be-

tween aliberal like Aron and a conserva-
tive president. But the rancor runs deeper
than differences over policy. President
Bush didn’t win the election in the
Alliance' sview. Itthinksa* conservative”
Supreme Court handed him victory. Com-
menting onthe 2000 presidential campaign,
Aronhassaid, “ It brought hometo people
just how much a threat this court is and
how critically important public participa-
tion isin the process of selecting judges.
People do not want this court by judicial
fiat to be able to perpetuate itself.”

Of course, the Alliance worries most
over thenext nomineetotheU.S. Supreme
Court. Alliance member NARAL sent a
million-piecemailingin April 2001 asking
abortion supporters to “be prepared to
oppose GeorgeW. Bush’ snomineestothe
Supreme Court.” Failure to stop Bush's
conservative choices, said NARAL presi-
dent Kate Michelman, could “strangle re-
productive freedom for many years to
come.” One telling example: During an
AllianceconferenceonApril 18,2001, Yale
Law School professor Bruce Ackerman
argued that the Senate should refuse to
confirm any future Supreme Court nomina-
tion until after the next presidential elec-
tion. This was the only appropriate re-
sponse to the court’s “vulgar partisan-
ship” inBushv. Gore, declared Ackerman.
The conference broke into applause.

Going After Ashcroft

TheAlliancedid not wait for ajudicial
nomination to signal its displeasure with
thenew president. On January 9, 2001, the
Allianceheld ajoint pressconferencewith
Handgun Control, Human Rights Cam-
paign, the L eadership Conferenceon Civil
Rights, NARAL, NAACP, People for the
American Way and the SierraClub. Wast-
ing no time, the coalition declared war on
the Bush Administration by contesting
Senator John Ashcroft’ s nomination to be
Attorney General.

Aron accused Ashcroft of attacking
“well-qualified candidates for federal
judgeships, not based on the merits, but to
achieve his own personal ambitions.”
Whilethecoalition had norealistic chance
to defeat Ashcroft (hewas confirmed by a
58-42 vote), thestridency of itsattack was
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meant toyield eventual political dividends
by showcasing its tactics against future
nominees and their supporters. Liberal
groups have since said that many senators
who voted for their former colleague com-
mitted themselves to side with abortion
rights organizations and oppose any fu-
ture Supreme Court nominee who held
Ashcroft’'s views.

The Ashcroft fight also revealed an
ugly side: the Alliancewaswilling to play
therace card to thwart conservative nomi-
nees. It claimed Ashcroft was motivated
by race when in 1997 he opposed Clinton
district court nominee Ronnie White, an
African American. Aron even called
Ashcroft’s vote against White a “hate
crime,” even though 53 other Senators
also voted against the Missouri Supreme
Court justice. They were disturbed that
White had dissented in death penalty cases
morethanthreetimesasoften asany of his
colleagues, even for shockingly brutal
crimeslikethe1991 murder of asheriff, his
wife and two deputies. White's nomina-
tion was opposed by the National Sheriffs
Association, the Missouri Sheriffs Asso-
ciation and the Missouri Federation of
Police Chiefs. So it was no surprise that
Missouri Senator Ashcroft voted against
the nominee.

Picking Judges: The Art of
Hypocrisy

The Alliance says its mission is to
insurethat only “fair and qualified judges”
dedicated to “equal justice” are on the
courts. But the ease with which it adapts
itsphilosophy of judicial selectionto par-
tisan ends undermines this declaration.

In 1999, for instance, Aronwroteina
San Francisco Chronicle article that the
president “ hasaduty tofill judicial vacan-
cies and appoint jurists who share his
views.” She then denounced the Republi-
can Senate’ s opposition to some Clinton
judicial nominees. The Alliance repeat-
edly castigated Republican senators for
not moving fast enough to confirm criti-
cally-needed judges during Clinton’ stwo
terms and criticized a Republican Senate
for confirming only 39 Clinton judgesin
1998.

What about now?TheAlliancepraises
a Democratic-controlled Senate for con-
firming 28 Bush judgesin 2001. “Demo-
crats have been putting nomineesthrough
at avery good pace,” notedthe Alliance’s
2001 judicial report, eventhoughthejudi-
cial vacancy rate was increasing. In De-
cember 1994, the Alliance complained that
60 vacancies were “unacceptably high.”
But therewereno complaintsinlate 2001,
when 105 of 853 federal judicial positions
were empty. The Alliance wailed when
nearly a quarter of the seats on the Ninth
Circuit werevacant at theend of 1999, but
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it said nothing when half the seats on the
Sixth Circuit and one-third of the seats on
the D.C. and 10th Circuits were vacant at
the end of 2001.

Like the Alliance, Democrats in the
Senatehaverenouncedtheir call for speedy
confirmations to fill court vacancies. In
1998, Illinois Senator Dick Durbin said 84
vacancies were “a nationwide crisis’ and
then-Minority Leader Tom Daschlecalled
75 vacancies in 2000 “a dire shortage of
judges.” When President Bush took office,
there were 82 vacancies, which the Presi-
dent moved to fill by nominating 66 men
and women. But thanks to Alliance ob-
structionism and Senator Daschle, there
were 99 vacancies in January 2002 — 12
percent of theallotted judgeshi ps—and 60
nominations are still pending before the
Senate.

A study by the Constitution Project at
Georgetown University and Professor
Wendy Martinek of Binghamton Univer-
sity detailshow slow the confirmation pro-
cess has become. The average time be-
tween judicial nomination and confirma-
tion was 36 days in President Reagan’s
first year in office and 46 daysin the first
year of his second term. Sixty-two days
passed between nomination and confirma-
tionduringthefirst year of President George
Bush’sterm and 53 days during President
Clinton’sfirst year. In 2001, the average
timeit took to confirm President GeorgeW.
Bush’sjudicial nominees was 112 days.

smoking culture.”

TheAlliance' sAnti-Gun Rights Campaign

When gun retailers reported sharp increases in firearm sales after September 11, the Alliance for
Justice organized a new student organization called Gun Industry Watch, which aims to intimidate gun manu-
facturers, retailers and the National Rifle Association. Begun on October 1, the program has launched a series
of 150 college campus and community anti-gun events intended to expose alleged deceptive advertising and
boycott corporate supporters of gun rights groups. Alliance president Nan Aron vows the campaign will create
a“dedicated group of activists” who will do to America’ s gun culture what earlier activists did to “America’s

The Alliance criticizes gun manufacturers for using patriotic themesin their advertising and has asked
the Federal Trade Commission (FTC) to investigate claims that firearms are good for self-defense. The FTC
has yet to act. It also has organized protests against H& R Block after the nation’ s largest tax preparation
service agreed to contribute to the NRA every time an NRA member used its services. The protest so del-
uged the H& R Block with phone calls, faxes and e-mails that the company withdrew from the agreement.
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Former White Counsel to Presidents
Clintonand Carter LIoyd Cutler andformer
Republican Congressman Mickey Edwards
criticized the slow pace of action on Presi-
dent Bush’ snomineesin aFebruary Wash-
ington Post article. Whilesupporting care-
ful Senate scrutiny of nominees, Cutler
and Edwards wrote:

“Ultimately, however, vacancies on
thefederal bench needto befilled. Judge-
ships sometimes remain open for two or
three years. This can cause significant
backlogsincivil cases, which, unlikecrimi-
nal cases, aregenerally not subject tolegal
timelimits.”

Cutler and Edwards note that the de-
laysin confirming judges and theincreas-
ingly bitter nature of confirmation battles
“may deter qualified candidatesfrom seek-
ing federal judgeships.”

Alliance to Judges:
Let’s Make Law

Takethecaseof Judge Carolyn Kuhl.
President Bush nominated her in July 2001
totheU.S. Circuit Court of Appealsfor the
Ninth District. Therearefour vacancieson
the 28-seat court. Kuhl iscurrently aCali-
fornia Superior Court judge with impres-
sive credentials. A former partner at
Munger, Tolles& Olson, arespected Cali-
fornia law firm, she served as principal
deputy solicitor general of the U.S. under
Solicitor General Charles Fried in 1985-
1986, and prior to that was a deputy assis-
tant attorney general in the Justice
Department’ s civil division. But the Alli-
ance argues that Kuhl isnot committed to
abortion rights based on briefs she wrote
justifying the Reagan Administration’s
efforts to overturn Roe v. Wade. As a
deputy solicitor general inthe Reagan Jus-
ticeDepartment, it wasKuhl’ sjob—not her
choice — to write briefs advocating the
Administration’s position. “But,” say
Nancy Pfotenhauer of the Independent
Women’ sForum and Harvard L aw School
Fellow Jennifer Braceras, “theradical femi-
nists view Judge Kuhl’ s prior representa-
tion of a client whose views differ from
their own as political apostasy.”

It should be obvious that the posi-
tions an attorney advocates for aclient or
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employer arehardly areliableguidetothe
decisionsacourt nomineewill render asa
judge. Yet the Alliance also opposes the
nomination of John Robertsto the Court
of Appeals on the District of Columbia
Circuit because he co-wroteabrief in Rust
v. Sullivan for the first Bush Administra-
tion that argued for the Administration’s
position that it could prohibit doctors in
federal government-sponsored programs
from discussing abortion. NARAL's
Michelman pronounced Roberts unac-
ceptable: “Thereis no question that John
Roberts’ views represent a serious threat
to the constitutional rights of women and
the rights of reproductive choice.” Law-
yers have denounced such arguments.
“John Roberts is possibly the foremost
appellate lawyer of his generation,” says
Washington, D.C. attorney Lawrence
Robbins, a Roberts supporter. “The idea
of arguing that he would do as a judge,
based on positions he has advanced in
court is reckless. These groups are not
being candid. They are just playing poli-
tics. They should be honest and just say
they will oppose any nomineeby thispresi-
dent.”

Roberts’ colleagues argue that he is
fair and notideological. Richard Lazarus,
director of the Georgetown University
Supreme Court I nstitute, says Roberts has
not filed asingle brief for a conservative
organizationintheeight yearssince heleft
the Solicitor General’ soffice. Roberts“is
not an ideological person,” concludes
Lazarus, whose personal viewstend to be
liberal. Indeed, Roberts has argued the
liberal position on occasion. As an attor-
ney with the Washington D.C. law firm
Hogan & Hartson, Roberts argued in the
case Ricev. Cayetano (and against Solici-
tor General Theodore Olson) that Hawalii
did notimposeimproper racial preferences
inlimiting votingin somestate el ectionsto
indigenousHawaiians. (The SupremeCourt
rejected Roberts' argumentina7-2ruling.)

The Alliance further arguesthat Rob-
erts represented too many business cli-
ents in private practice. But Thomas
Jipping, director of the Judicial Selection
Monitoring Project at the Free Congress
Foundation, says, “Even if this were a
reliable guide (and it’s not), Mr. Roberts

also represented the 19 states suing the
Microsoft corporation for allegedly vio-
lating theanti-trust laws.” Thereissimply
no way to tell how Roberts would rule on
those issues as an independent judge and
not as an employee of aclient.

Undoubtedly, the Alliancefor Justice
has such strong ideological commitments
that it cannot fathom why an attorney
would makethebest argument possiblefor
aclient’s interests or why a judge would
follow the law without regard to his own
personal preferences. HereistheAlliance's
blind spot. Thefolly of the Alliance' s ap-
proach to law is most apparent in its at-
tempt to block David Souter’ s1990 nomi-
nation to the U.S. Supreme Court. The
AllianceclaimedtheNew Hampshirejurist
was anti-woman and insufficiently sup-
portive of civil rights, yet Souter became
one of the High Court’ s most consistently
liberal justices. “It is a hazardous enter-
prisetotry toextrapolatejudicial philoso-
phy from scattered academic writings or
lower-court rulings,” says attorney Clint
Bolick of thelnstitutefor Justice, aconser-
vative legal foundation. “It is even more
hazardous for the Senate to take its cue
from ideol ogical organizationsthat them-
selves are so far from the mainstream of
American jurisprudence that they consid-
ered David Souter...too conservative.”

The Alliance’'s “scorched Earth tac-
tics” add unnecessary bitterness and con-
tention to judicial nomination fights. The
judiciary’s own institutional mechanisms
tend to restrain judges—liberal or conser-
vative — who take it upon themselves to
ignore judicial precedents and make law.
Says Bolick, “Renegade judges can and
are reined in by higher courts. A lower
court judge cannot overturn Roe v.
Wade...or overturn Mirandarights. Occa-
sionally they have tried, and this suppos-
edly conservative activist Supreme Court
has rejected such efforts.”

The Alliance’'s focus on the cases
Bush nominees argued as lawyers further
revealsitsfailureto understand therol e of
judgesin applying the law to cases before
it. For instance, the Alliance opposes the
nomination of Miguel EstradatotheD.C.
Court of Appeals. Estrada, an immigrant
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from Honduras, iscurrently apartner with
the Gibson, Dunn & Crutcher law firmin
Washington, D.C. Hisimpressive record
includesgraduating magnacum laudefrom
Harvard Law School, aclerkship for U.S.
Supreme Court Justice Anthony K ennedy,
and service as an assistant U.S. attorney
for the Southern District of New Y ork.
Estrada is also highly recommended by
Latino organizations, including both the
Hispanic Business Council and the His-
panic Business Roundtable. However, the
Alliance charges that Estrada lacks the
“ability to hear cases fairly,” that he may
betoo much of anideologueand will allow
hispersonal viewstoinfluencehisrulings.

But most observersof Estrada’ srecord
commend hisjudicial restraint. Ironically,
some conservatives are downright furious
about his restraint. Pro-life groups have
argued that the federal racketeering stat-
ute RICO should not be used against abor-
tion clinic protestors because they are
pursuing a cause, not economic gain. But
in an amicus brief on behalf of the United
States to the Supreme Court, Estrada said
the statute was unambiguous and not sub-
ject to a different interpretation. The Su-
preme Court agreed and ruled against the
pro-life groups.

The essence of the conservative phi-
losophy of judicial restraint is: Interpret
thelaw; don’t makelaw. Thisiswhat guides
President Bush'’ ssel ection of judges. Says
Jipping, “Either courts can make up stuff
or they can’t; conservatives have always
argued that judges must follow rather than
makethelaw and arewrong for criticizing
Mr. Estradafor his correct position.” The
Alliance is wrong to view Estrada as an
ideological loose cannon if, indeed, heis
exercisingjudicial disciplineand enduring
conservative hostility on this issue. That
the Alliance strains to reach this conclu-
sion suggests that it is clueless about the
purpose of law and the role of judges.

Throwing Restraint Out the
Window

Judicial restraint most recommends
Miguel Estrada for a federal judgeship.
But thisisprecisely why the Alliance ada-
mantly opposes his confirmation. Simi-
larly, it wantsto de-rail the confirmation of
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Chief U.S. District Judge BrooksSmithto
the Third Circuit Court of Appeals. The
Alliancefinds Smith unacceptabl e because
he favors “corporate and other powerful
interests’ in the areas of worker and pris-
oner rights, consumer safety and gender
discrimination cases. It alsocriticizesSmith
for 21993 speech in which he argued that
the Violence Against Women Act was
unconstitutional because it improperly
gave to Congress a fundamentally state
authority to regulate domestic violence
law. Warned Aron, “Heisemblematic of
President Bush’s nominees who will turn
back the clock on progress Americans
cherish.”

InMay 2000, the U.S. Supreme Court
seemed to agree with Smith. In United
Statesv. Morrison it overturned that por-
tion of thelaw that would turnlocal crimi-
nal prosecutionsof domestic violenceinto
federal civil lawsuits. Y et during his Feb-
ruary 26 confirmation hearing, Smith as-
sured Senators that he was “absolutely
committed to adhering” to the portions of
the law that were not struck down.

Still, Smith facesmoreproblems. The
Washington D.C.-based Community
Rights Counsel charges Smithwith engag-
inginillegal and unethical conduct for not
recusing himself quickly enough from a
1997 case in which he allegedly had a
“substantial” personal and financial inter-
est. In the case, Smith was overseeing a
fraud trial involving an investment advi-
sor later convicted of defrauding Pennsyl-
vania school districts. Some of the
defendant’ sassetsweredepositedin Mid-
State Bank where Smith’s wife worked.
The Smithsalso owned stock in Mid-State's
parent company. To Community Rights
Counsel founder Doug Kendall this “vio-
latesfederal recusal law and rai sesserious
questions about Judge Smith’ s fitness for
a seat on the appellate bench.”

Initially, Mid-State Bank was not a
party tothe case nor suspected of complic-
ity. Therewereno allegations of wrongdo-
ing by the bank, so the Smiths' connec-
tionstoit appeared immaterial. Only after
a month elapsed did it appear that Mid-
Statemight beinvolvedinlitigation. Smith
immediately recused himself and was
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cleared of wrongdoing by the Justice De-
partment. Over 100 Republicansand Demo-
crats have sent letters of support to the
Senate Judiciary Committee. They include
judges, publicofficialsand | eadersof civil
liberties, labor and women’ sorganizations,
who all praise Smith’ sfairnessand impar-
tiality. But they are not enough for the
Alliancefor Justice, whichcitestheallega-
tion as reason to oppose Smith’s nomina-
tion.

Substituting Ideology For The
Constitution

The Bush Administrationshas moved
quickly tofill aglaring need for judges by
nominating qualifiedindividual swho have
extensive experience and sound judicial
temperament. Most importantly, Bush
nominees believe in judicial restraint:
judgesinter pret thelaw; they do not make
the law. Unfortunately, liberal special in-
terests are eager to achieve their political
agenda by relying on activist judges who
will ignore the law’ s dictates. Thisis not
theconstitutional roleof thejudiciary. But
the Alliance For Justicehasonly oneguid-
ing principle—liberal ideology—and its
“dirty war” on Bush nomineesisacontinu-
ation of its battle to achieve political ob-
jectives. The Alliance wagesincreasingly
fierce and unethical electoral-type cam-
paigns so that the Senate will only “elect”
judgeswho will “legislate” itsgoals. This
isastrategy ded gnedto intimidetequali-
fied judicial nominees and will provoke a
constitutional crisis.

John Carlisle is the Editor of
Organization Trends.
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BrieflyNoted

Citizens Against Government Waste (CAGW) says the community development block grant
program, established in 1976 to help low- and middle-income communities, has degenerated into a
$334 million pork barrel spending fund that disproportionately benefits affluent communities. The
program, which is discussed in CAGW'’s annual “Pig Book” released in April, contains 827 ear-
marks totaling $334 million for theaters, museums, opera houses and other local projects. These
include $2.4 million to restore six zoos, $1 million for the Southern New Mexico Fair and Rodeo,
$2.2 million for winter recreational opportunities in Fairbanks, Alaska and $340,000 to restore opera
houses in Connecticut, Michigan and Washington. Says CAGW president Thomas Schatz, “Thisis
clearly one of the most egregious areas of pork-barrel spending.” Schatz says a provision in Presi-
dent Bush’s budget would redirect the funds to their original use. Senator John McCain (R-AZ) has
also pointedly criticized the block grant program.

Robert Woodson, president of the National Center For Neighborhood Enterprise, criticized
corporate leaders for caving into the demands of activists like Reverend Jesse Jackson who “use
the condition of the poor and minorities for their own gain.” Writing in the April 1 edition of Forbes
magazine, Woodson says corporations will give to the “loudest and most vitriolic critics” because
they think they are buying protection. But that only encourages activists to make more strident de-
mands which often do nothing for the disadvantaged they claim to represent. Forinstance, Jackson
negotiated a settlement between Boeing and 13,000 employees claiming racial discrimination.
Jackson’s organization received $50,000 from Boeing, the first of a series of donations. But 1,700
employees complained they did not benefit from the settlement.

Recent studies show a mere $1 billion of the $246 billion tobacco settlement is being spent by the
states on tobacco-related prevention or health programs. A January report by the Campaign for
Tobacco-Free Kids says only five of 46 states have put the minimum 20-25 percent of settlement
funds into tobacco prevention programs. North Carolina, Tennessee, Michigan and the District of
Columbia have put none of their money into tobacco-related programs. “We’re not pleased at all,”
said Sara Hutchinson, a researcher for the Campaign for Tobacco-Free Kids. “The spirit of the
settlement was to alleviate the epidemic. By not dedicating any or just minimal funding to itis notin
the spirit of what those funds were supposed to do.” Peter Sepp, a spokesman for National Tax-
payers Union, which also has studied states’ use of settlement money, says “those who expect
politicians to suddenly act like angels around that much money should have known better.”

Natural Resources Defense Council is the lead environmental group suing the Bush Administra-
tion for disclosure of its energy task-force records, but it's been forced to back off its claim that the
Administration did not consult with it before drafting its energy plan. Infact, the Administration
reached out early to get advice from leading environmental groups and in some cases got snubbed.
NRDC admits that the Energy Department obtained its recommendations and key NRDC policy staff
had several meetings with White House officials starting at least two months before the final plan
was released. Representatives of Environmental Defense and Union of Concerned Scientists also
met with Administration officials during the deliberation process.
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