The Excuse-M aking Industry:
Part |

Funded by liberal foundations, criminals now have their own influential lobby

Summary: Most Americanswant criminals
to be punished. But a vast and influential
lobby of social scientists and activists—
supported by well-heeled liberal philan-
thropies—hasbeenworking hardtothwart
toughcriminal sanctions, andto substitute
“alternatives to incarceration.”

B uried under the waves of news

cov erage about last November’ s election
was a ballot initiative in California that
aimed to rewrite the state’s tough “three
strikes” sentencing law.

Buried even deeper was the fact that
the billionaire who bankrolled much of
the campaignto dump President Bushwas
also a key backer of the campaign against
“three strikes.”

International financier George Soros,
whounderwrotetheanti-BushgroupsAmeri-
cans Coming Together and MoveOn.org,
chippedin$500,000to promotetheCalifor-
nia ball ot measure known as Proposition
66. If passed, it would limit the types of
felonies to be counted as “third strikes”
against repeat criminals. Accordingtothe
San Francisco Chronicle, it also would
have*“ changed thedefinition of somefelo-
nies, making assault withintenttorapean
elderly or disabled person by ajuvenile a
nonviolent crime, for example.” And it
would have appliedretroactivel y—which
could have freed up to 26,000 inmates
convicted under the existing law, accord-
ing to the California District Attorneys
Association. Only an eleventh-hour me-
diablitz, led by Californiagovernor Arnold
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Leading “excuse-makers” receiving funding from
center) include (clockwise from bottom left) the Sentencing Project’'s
Marc Mauer, scholar Todd Clear, as well as Jerome Miller and Herb
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Hoelter of the National Center on Institutions and Alternatives.

Schwartzenegger, ledtotheinitiative's
47-53 percent defeat.

Coupled with the re-election of
President Bush, this was a big sethack
for Soros, themost prominent and prof-
ligate supporter of leftist causes in
Americatoday. One of those causesis
“to reduce the United States’ use of
excessively punitivepoliciestorespond
tocomplex social, economic, and public
health conditions” and“todiminishthe
role of prisons in the U. S. criminal
justice system.” So statesthe Web site
of the U. S. Justice Fund, one of many
anti-incarceration projects run by the
Soros-funded Open Society Institute.

Soros, infact, hasemerged asthebiggest
funder of what | have labeled “the Excuse-

Making Industry.”
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The Excuse-M aking Industry

Asl describeditin my book, Criminal
Justice? The Legal System Vs. Individual
Responsibility, the Excuse-Making
Industry...

...consists primarily of intel-
lectuals in the social science
establishment: the philoso-
phers, psychol ogical theorists,
political scientists, legal schol-
ars, sociologists, criminolo-
gists, economists and histori-
ans whose theories have
shaped our modern legal sys-
tem. It also consists of an ac-
tivist wing of fellow-travelers:
social workers, counselors,
therapists, legal-aid and civil-
liberties lawyers, “inmate
rights” advocates, “progres-
sive” politiciansand activists,
and soon...

It’s a sprawling intellectual
consensus...unitedinasingle
premise: that the criminal isn’t
responsible for hisbehavior...
Forcesand circumstances out-
sidehiscontrol “cause” himto
behave as he does. He should
be forgiven, or treated thera-
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peutically, or placed in a better
environment, or counseled to
“cope” with his uncontrollable
inner demons. But he must not
be held accountable for his ac-
tias—and, uderno circum-
stances, punished for what he
“couldn’t help.”

It wasthis Industry which, during the
1960s and 1970s, initiated a quiet revolu-
tion in the criminal justice system. Its pro-
ponents managed to rout the last of those
who believed the system’ s purposewasto
apprehend and punish criminals. Instead,
the new policy experts in criminal justice
instituted along-cherished dream: not pun-
ishment, but rehabilitation of criminals.

Blood In The Streets

Intheearly 1960s, at the sametimethe
number of inmates began to plunge, crime
rates—which had been relatively flat—
began rising sharply. According to the
federal Bureau of Justice Statistics,
3,384,160 serious crimes were reported in
1961. By 1974 that number had soared to
10,253,520. Y et despitethistripling incrime
rates, there were still fewer criminals be-
hind bars in 1974 than in 1961.

Some saw a logical connection. In
Losing Ground, social scientist Charles
Murray noted that liberal leniency had
radically altered the incentive structure
governing personal behavior. Soon, “a
thoughtful person watching the world

In the 1960s and 1970s, the Excuse-Making Industry
instituted its long-cherished dream:
not punishment, but rehabilitation of criminals.

Prisons were renamed “correctional
facilities,” wardens became “corrections
commissioners” and someevenreferredto
their inmates as “clients” with “special
needs.” Taking cues from U. S. Supreme
Court decisions under Chief Justice Earl
Warren, judges and lawyers elevated the
“rights” of criminals over the rights of
crimevictims. Probative evidenceand con-
fessions were excluded from courtrooms
whenever police or prosecutors made the
slightest miscues in paperwork or proce-
dures. Rampant plea bargai ning minimized
criminal chargesand sanitized criminal his-
tories. Early-release programs and “diver-
sionary sentences” quickly recycled thou-
sands of hardened felons back onto the
streetsafter they’ d served but afraction of
their sentences.

From 1961 through 1969, the number of
federal and state prisonersactually dropped
every year. The likelihood of serving time
for a crime was plunging, too. For every
1,000 arrests in 1961, there were 225 in-
mates; by 1974, only 93 were behind bars.

Andtheresult of thisgrand rehabilita-
tion experiment?

An explosion of crime.

around him...was accurately perceiving a
considerably reduced risk of getting
caught.”

Fed up with the crime epidemic, the
public demanded changes, and nervous
politicians complied. Over the past two
decades sentencing got much tougher in
most states, with “mandatory minimums’
and “threestrikes” laws supplanting early
parole and various “ alternatives to incar-
ceration.” The failed rehabilitation binge
sparked areaction: aprison-building binge,
to lock away thousands of felons previ-
ously “diverted” to the streets. From
218,205 inmates in 1974, prison popula-
tions surged to 1,367,856 by 2002.

Andtheresult of thisnew emphasison
punishing criminal s?

A dramatic plunge in crime rates.

AccordingtotheJustice Department’s
annual crime victimization surveys, there
were23millioncrimevictimizationsin 2002,
barely half theestimated 44 millionin1973—
and this drop came despite a growing na-
tional population. Violent crimerates, which
peaked in 1981 at 52 offenses per 1,000
population, fell sharply to only 22 victim-
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izationsper 1,000 populationin 2003. Property
crime rates plummeted even more dramati-
cally, froma1975 high of 554 per 1,000 to just
163 in 2003.

Contrary to claims by anti-incarceration
advocatesthat wewerelocking up thousands
of “minor drug offenders,” thesurgein prison
populations was overwhelmingly composed
of violent and property criminals. In 1980,
state prisons held only 173,300 violent
offendersand 89,300 property criminals. By
2001 thosenumberswere596,100 and 233,000.
While the population of drug convicts had
indeed grown hugely during that same period
(from 19,000 to 246,100), many serving drug
sentences also have past records of vio-
lence or property crimes. The number of first-
time “minor criminals’ in prison is actually
very small.

Y ou’ d think the contrasting resultsfrom
the “rehabilitation binge” versus the later
“incarceration binge” would persuade any-
one of the merits of punishment over “reha-
bilitation” for controlling crime. But you’ d be
over-estimatingtheExcuse-Making Industry’s
interest in justice and public safety—and
underestimating its commitment to an ideol-
ogy which holds that criminals are society’s
victims, not responsible for their actions.

Evenwhiletheir criminal-coddling poli -
cieswere wreaking social havoc andfilling
the nightly news with horror stories, the
Excuse-Makers were trying to reverse the
trend toward punishing criminals. Funding
and choreographing many of these efforts
was a New Y ork philanthropy set up by the
heir to the Avon cosmetics fortune.

Edna McConnell Clark Foundation

In 1969, Edna McConnell Clark—a
daughter of Avon'sfounder—expanded the
family foundation and put her sonsin charge.
Thefoundationdecidedtofocusonavariety
of liberal charity projects. Onewasa“Justice
Program,” which “focused on improving the
criminal justice system in the United States,
and in particular, addressing the issues of
sentencing, prison reform and overcrowding.”

Enter Kenneth F. Schoen, described bythe
New York Timesas “a pioneer in alternative
sentencing programs.” For years Schoen di-
rected thefoundation’ s Justice Program, where
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hewrotethat “there are more humane,
more productive, and safer ways to
puni sh some peoplewho haveviolated
our laws than putting them behind
bars.” Politicians, he said, “have got to
change all those mindless get-tough
crime laws and mandatory minimum
sentencing statutes that they passed
inrecent years, becausetheselawsand
policies are what’ s creating the explo-
sion in the prison population.”

Schoen honed this anti-incar-
ceration outlook whileinsidethebelly
of the beast. In 1972 he was Deputy
Corrections Commissioner in Minne-
sota, whereheengineered the passage
of Minnesota’ sCommunity Corrections
Act, an “alternativesto incarceration”
law. Elevated to state Commissioner of
Corrections, Schoen oversaw imple-
mentation of the law. That’'s where he
hit upon his Big Idea.

For Schoen, the big social problem
wasn’t the exploding criminal popula-
tion: it was exploding inmate popul a-
tion. So rather than simply build more
prisonsto addressrising crime, Schoen
argued that criminal sentencing should
be constrained by existing prison ca-
pacity. Inother words, if you haveonly
enough beds to house 1,000 inmates,
you should sentenceonly 1,000 people
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prison beds” so asto give more prison
time for truly dangerous and violent of-
fenders, while diverting minor offenders
to “alternatives.”

By 1991, Minnesota could boast that
it was one of only nine states not under
court order to reduce prison overcrowd-
ing. Butthat’ sbecauseso many of itsmost
dangerousfelonswereroamingthestreets.
That same year, the Minneapolis Star
Tribunepublishedaninvestigativeseries
unmasking the devastating results of the
“sentencing guidelines.” With aparade of
horror stories and shocking data, the pa-
per revealed“ agentlebrand of justicethat
gives breaks to rapists and child mol est-
ers.” Under the toothless sentencing
guidelines, judges were diverting scores
of brutal sex offendersinto probation and
treatment programs. First-degree sex of-
fenders, supposed to serve 43 months
under the“ guidelines,” actually served an
average of only two years behind bars,
while27 percent never wenttoprisonatall.

Withthat track record, Schoen moved
ontoNew Y ork City to head up McConnell
Clark’ sJustice Program. Therehefunneled
millionsof dollarsinto conferences, books,
reports, polls, prison*“overcrowding” law-
suits and executive placement programs,
all to help spread hisBig | deanationwide.
He hired leading anti-incarceration

Rather than build more prisons to address
rising crime rates, Kenneth Schoen argued that
criminal sentencing should be constrained
by existing prison capacity.

to prison. Evenif you have, say, 1,500
convicted criminals, you shouldn’t
build 500 more cells. Instead, you
should enact “ sentencing guidelines”
that will redirect the 500 convicts you
think least dangerous into some form
of “community alternative.”

In 1978, as Corrections Commis-
sioner, Schoen engineered passage
of a law setting up a Sentencing
Guidelines Commission, which oper-
ated on the basis of the Big Idea. He
sold it as a way to “free up scarce

groups—the ACLU, the Sentencing
Project, the National Center on Institutions
and Alternatives, the National Council
on Crime and Delinquency—to handle
these projects, and to reach foreordained
research conclusions.

Schoenalsotargeted M cConnell Clark
money to state governments that seemed
“receptive” to " what we had | earned about
alternative sanctions” and were prepared
to “apply it to the pervasive problem of
rising prison populations.” One partici-
pant inthe Foundation’ sexecutive search
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program, Morris Thigpen, had become
Alabama Corrections Commissioner in
1987; and according to the Justice
Program’s 1988 annual report, “[state] of-
ficials agreed that Alabama could not af -
ford to build the new prisons,” so “we
selected Alabamaasthefirst stateinwhich
tofocusour resources” and*“ eliminatethe
annual prison population growth.”

Schoen granted money to Thigpen's
Department of Correctionsto fund awork-
shop where state legislators were intro-
duced to anti-prison researchers hyping
his Big Idea. He also gave a grant to the
stateParoleBoardtohireTodd Clear, then
a Rutgers criminal justice professor, “to

Notethat theseindividualsweren’tto
be selected because they were alow risk,
but precisely because they representeda
high risk. In this “experiment” (with un-
suspecting residents in the community),
“Approximately 250 high risk felony of-
fenders will be referred to the program in
thefirstyear”; fivestate paroleand proba-
tion officers would be selected to “main-
tain intensive supervision casel oads of 25
offenders[each].” LaunchedinApril 1986,
“Theoutcome of thisexperimental research
project will be evaluated,” says the pam-
phlet, “and, if successful, recommenda-
tionswill be madeto the Corrections Divi-
sion concerning the diversion of carefully
selected, incarceration-bound offenders.”

An Edna McConnell Clark Foundation crime
seminar “was like a cult indoctrination,” reported one
participant. “It was just hammering, hammering,
hammering: ‘We need to do away with prisons.

We need to quit sending people to prisons.

help identify offenders who can be safely
diverted to community-based programs.”
With McConnell Clark funding, Clear had
already performed that same service for
the New Y ork State Parole Board. Schoen
then hired the Public Agenda Foundation
to conduct public focus groups and polls
about the popularity of alternatives to
prison. He even awarded a grant to the
University of Alabama’'s School of Com-
muni cation to sponsor acontest with prizes
going to mediareporterswho gavefavor-
able coverage to the “reform” efforts.

McConnell Clark money, and lotsof it,
went into other states as well. One grant,
also administered by Todd Clear, under-
scored the Excuse-Makers' blasé attitude
toward public safety. It wasfor an experi-
mental Probation Development Project
(PDP) in Multnomah County (Portland),
Oregon. The stated goals, according the
PDP pamphlet: (1) “To increase local ca-
pacity for maintaining offenders in the
community, and thereby reduce the num-
ber committed to state institutions. (2) To
providethehighlevel of structure, surveil-
lance, and responsiveness requiredfor the
community supervision of a popul ation of
high risk clients.” [Emphasis added]
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Theideaof dumping dangerouscrimi-
nals out of prison appearsto have caught
on with budget-minded corrections offi-
cials. The April 23-29, 1992 issue of
Willamette Week, a local paper, reported
that “the number of people out on parole
and probation in Multnomah County has
risen 33 percent in the last five years”—
while*“thenumber of POs(Probation Offic-
ers) out onthe streets has dwindled” from
120 to below 100. And the parolees and
probationers they were frantically trying
to keep track of included 373 convicted
murderers, 388 rapists, 928 guilty of as-
sault, 73 kidnappers, 217 convicted for
sodomy and 300 morefor sexual abuse, 981
robbers, 76 arsonists, 1,021 burglars...and
the list goes on.

McConnell Clark’s efforts began at-
tracting attention. | challenged Schoen
face-to-face on anational cabletalk show
hosted by Geraldo Rivera; the National
Rifle Association widely circulated aharsh
special report on the Foundation, titled
“America sPowerful Anti-PrisonLobby”;
and in March 1999, Anthony Thornton,
reporter for theOklahoman, wrote a sear-
ing indictment of “Edna’ s’ machinations
in that state.

“Thisisthe story of ahow awealthy
New York foundation set up shop at
Oklahoma'’ s second-largest state agency
in its quest to play puppeteer over the
criminal- justice system,” Thornton’s ar-
ticle began. He revealed that McConnell
Clark had spent at least $862,200 in Okla-
homabetween 1993 and 1996, with $476,000
channeled through the corrections de-
partment and its quasi-governmental as-
sociation. Much of the cash “has gone
towardjunketsfor correctionsdepartment
employees, legislators, judges, district
attorneys and other officials key to the
fight over truth in sentencing...The
foundation’s seminar destinations were
the stuff that vacationsaremadeof: Hilton
Head Island, S.C.; San Francisco; Boston;
Savannah, Ga.; Seattle; Phoenix; and
Stowe, Vt..."It was like a cult indoctrina-
tion, iswhat it was. It wasjust hammering,
hammering, hammering: “We need to do
away with prisons. We need to quit send-
ing peopleto prison,”’ said Gary Henry, a
former district attorney who attended a
four-day seminar at Oklahoma’s Shangri-
LaResortin 1995.”

The explosion of publicity had one
unintended consequence: the Edna
McConnell Clark Foundation shut down
its Justice Program. Today its projects
mainly target low-income youth with
various development and job programs.
The only program related to criminals
listed on its Web site is a grant to the
Center for Employment Opportunities in
New Y ork, to fund vocational opportuni-
ties for ex-offenders.

Soros’ Open Society Institute

About thesametimeKen Schoenwas
closing up shop at Edna, George Soros
was opening hisdoorsto adizzying array
of new initiatives in the criminal justice
arena.

Soros supports a network of over 30
foundations, many of which operateover-
seas, particularly in the former Soviet
Union and East bloc countries. But at the
hub of his network is the Open Society
Institute, a grantmaking and operating
entity founded in 1993 to promote Soros’
initiatives. The U. S. Justice Fund, one of
its many programs, playsavanguard role
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inpushingthe Excuse-Making Industry’s
ideasandagenda. “ TheU.S. JusticeFund,”
according to OSI’s Web site, “is the
cornerstone of OSI’s strong commitment
to reducing the excessive reliance on
punishment and incarceration in the
United States...”

The Fund cites a half dozen areas of
interest, but two projects are central to
its anti-punitive activities.

Its Prison Expansion and Sentencing
Reformprogramaimsto“diminishtherole
of prisons in the U. S. criminal justice
system and to pavetheway for...alarger
system of public health and social sup-
ports.” Meanwhile, Soros Justice Fellow-
shipsdoleout over $1.5millionannually in
grants to scholars, activists, journalists,
documentarians and lawyers who will
“advancedeath penalty reformand aboli-
tion efforts,” “combat racial profiling,”
“curtail prison expansion,” “advance
sentencing reform efforts,” “improve
public defense services” and the like.

OSI grants go to avirtual Who’ sWho
of the Excuse-Making Industry: Families
Against Mandatory MinimumsFoundation,
the TidesCenter and Tides Foundation,
the ACLU Foundation, the Sentencing
Project, National Center on Institutions
and Alternatives, National Coalition to
Abolishthe Death Penalty, Veralnstitute
for Justice, committees of the American
Bar Association plus a host of legal aid
and other advocates for criminals. In
2003 Open Society Institute shelled out
$8,484,332 in nearly ninety grants to
groups and individual s under the“criminal
justice” heading alone.

OSl grantsastutely recognizetheim-
portance of building a network of advo-
cates to spread the word. For example, a
2003 fellowship was awarded to Michael
Blain, a former prisoner, to “organize a
network of inmates, former prisoners,
and their families to participate in a
national movement to advocate for
prisoner’s right (sic) and criminal justice
policy reform.” Another grant went to
Lori Pompa at Temple University for a
course“to foster dialogue between col -
lege students and incarcerated people.”
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Soros Justice Media Fellow Awards
bankroll reporters to communicate the
advocates claims. Emily Bazelon, asenior
ad ta falegal Affairs, wasgivena2004
grant to writearticlesto show how shifting
power balances in courtrooms “make fed-
eral sentencesmore punitive.” DavidFeige,
awriter and public defender, was paid “to
writeand record aseriesof commentaries
on National Public Radio” while David
Dent, a journalist and NYU journalism
professor, got aSorosgrant towriteabook
about aclassmate serving alife sentence,
criticizing underfunded mental heal th ser-
vicesand describingthe socio-economic
impacts of building prisonsinrural areas.

OSl also paysfor neatly slanted pub-
lic opinion surveys, such asoneclaiming
“most Americans believe the country’s
criminal justice system comprisesan inef-
fective, purely punitiveapproachtocrime”
and favor “dealing with theroots of crime

The Soros-established
U. S. Justice Fund aims
to “diminish the role of
prisons in the U. S.
criminal justice system”
and “advance death
penalty reform and
abolition efforts.”

over strict sentencing by a two-to-one
margin.” TheOSI newsrel easeaddshel p-
fully: “And at a time when 42 of the 50
states are running budget deficits, the
survey findings could be instructive to
legislators.” Such poll results affirm the
old saying, “Y ou get what you pay for.”

The Soros empire has formidable as-
sets of cash and manpower: just the Jus-
tice Fellowships awarded in 2004 alone
amount to $1.4 million, with even more
awards tovariousgroupspushingtheanti-
incarceration agenda through studies,
books, litigation and other activism. Soros’
Open Society I nstituteismorethanfilling
thefundingvoidleft by thedeparture of the
Edna McConnell Clark Foundation from
the criminal justice field, giving the Ex-
cuse-Making Industry a new impetus.

Foundation Watch

More Cash for Excuse-Makers

George Sorosis not the only philan-
thropist funding the Excuse-M akers. Mil-
lions of dollars in grant funding to curtail
criminal punishment has been pumped into
the cause by the Public Welfare Founda-
tion, JEHT Foundation, Liberty Hill Foun-
dation and othersto be profiled in Part 2 of
this report. In addition, millions more in
taxpayer dollars are funneled into anti-in-
carceration effortsby such grant recipients
astheVeralnstitutefor Justice, the Justice
Policy Institute and the National Council
on Crime and Delinquency.

Next month, we'll “follow the money”
going to these groupsaswell. FW

Robert James Bidinotto isthe editor of
Foundation Watchand Organization Trends
for Capital Research Center. Heisalso the
author of two books and numerous investi-
gative articles on crime.
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PhilanthropyNotes

The New York Times reports that on January 19, philanthropist Peter B. Lewis, chairman of
Cleveland ‘s Progressive Insurance, resigned from the Guggenheim Museum’s board of
trustees in a dispute over the free-spending ways of its maverick director, Thomas Krens.
Lewis is best known for his millions in donations to activist groups that supported Democratic
presidential candidate John Kerry. But since 1993 he has also donated about $77 million to
the Guggenheim, often bailing it out of financial trouble. In 2002 Lewis gave the museum $12
million—along with an ultimatum to Krens to slash the museum’s spending or look for a new
job. But other board members backed Krens’ vision of building an international network of
museums—despite his habit of dipping into the museum’s shrinking endowment to cover oper-
ating costs. So it was Lewis, not Krens, who would be the one seeking a new outlet for his
own free-spending ways.

It seems he already had one in mind. At a closed-door meeting last month in San Francisco,
Lewis met with fellow billionaires George Soros and his son Jonathan, along with banking
tycoons Herb and Marion Sandler. Undeterred by the election results, they mutually resolved
to invest even more heavily in the intellectual future of the left. According to the Financial
Times of London, one of the participants described the plan as a “joint investment nt to build
intellectual infrastructure” and a “deeper progressive bench,” providing the left with groups in
Washington that can match the influence of conservative think tanks such as Heritage Founda-
tion and American Enterprise Institute. Film producer and real estate heir Stephen Bing is
also expected to be involved in the investment, and Andrew Stern, president of the Service
Employees International Union, is trying to include organized labor. “Leftwing policy experts
have already got wind of the new funds,” says the Times. “One former aide to Mr. Kerry said
there had been talks with the Center for American Progress about making permanent the
network of foreign policy experts established by Democrats in the 2004 campaign. He said he
had been told: ‘Money is not a problem.”

And speaking (again!) of George Soros, the National Legal and Policy Center (NLPC) has
filed a complaint against Soros with the Federal Election Commission, alleging “extensive
apparent violations of the Federal Election Campaign Act.” The NLPC contends Soros failed
to disclose transportation and administrative expenditures arising from his October 2004
speaking tour to swing states, where he called for the defeat of President George W. Bush.
“Since Soros has spent $18 million promoting campaign finance law, it's the height of hypoc-
risy for him to run an off-the-books campaign,” said Ken Boehm, NLPC chairman.

The Lynde and Harry Bradley Foundation has announced its 2005 Bradley Prizes, which go
each year to individuals who make outstanding contributions on behalf of individual liberty and
the values that underpin American society. This year’s recipients are Ward Connerly, founder
and chairman of the American Civil Rights Institute; Robert P. George, McCormick Profes-
sor of Jurisprudence at Princeton University and director of the James Madison Progam in
American Ideals and Institutions; Heather Mac Donald, John M. Olin Fellow at the Manhat-
tan Institute; and Pulitzer Prize winning columnist George F. Will.
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