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I would like to start today with a quote from Thomas Jefferson, which will set the tone nicely for my talk.  He said that America should have: 

a wise and frugal government, which shall leave men free to regulate their own pursuits of industry and improvement, and shall not take from the mouth of labor the bread it has earned – this is the sum of good government.

The quote is referenced in the excellent Philanthropy Roundtable monograph we are discussing today to support authors John Tyler and Professor Evelyn Brody’s statement:
It should go without saying—but in the case of the public-money theory, it unfortunately cannot—that the limitation of government in order to preserve liberty is one of the bedrock principles of our constitutional regime.

It also seemed to me when Washington Legal Foundation began to look at these issues more closely a year ago, that it also went without saying that government’s decision to forego taxation of something or someone, through an exemption or allowing a deduction, didn’t somehow make that something or that money public.

For instance, the federal government allows me to take a tax deduction on my home mortgage interest and property taxes.  But does that allow the government to require that I hang an American flag on my home or display a “Save Darfur” sign on my front lawn?

When I purchased my hybrid car, the federal government gave me a $500 tax credit.  But can it then force me to adorn my car with an “I’ll give you my gun when you take it from my cold, dead hands” bumper sticker or one declaring “meat is murder”?

Clearly, my assumption was naïve, given how easily some in government and even the philanthropic world assume that private money donated or received for charitable purposes is in fact a government subsidy, and thus “public” money or “our” money.  

Washington Legal Foundation is thus grateful for Professor Brody and Mr. Tyler’s exhaustive and compelling analysis of the “public” money issue.
Rather than expound further upon the legal and public policy issues that explain why private charity is not public money, which John Tyler has done so well here already, I would like to talk about why it is so important to have solid scholarship on this particular issue.

The notion that charitable money is wholly or partially public money underlies an effort to inject government deeper into the private management and missions of foundations and the nonprofits they support.

Federal law and ages-old common law lay out the limits of government oversight of charitable institutions very clearly.  Marion Freemont-Smith of the Hauser Center for Nonprofit Organizations at Harvard’s Kennedy School, put it best when she wrote:

[The law’s proper role] is to ensure that each charitable organization is carrying out the purposes for which it was established, and that its managers are not obtaining personal benefits from their positions at the expense of the charity.  With few exceptions, the law neither attempts to control the decisions of managers, made in good faith, as to how the purposes will be achieved, nor how their organizations will be administered.

The last part of Ms. Freemont-Smith’s quote is a very inconvenient truth for some organizations and public officials who feel that foundations and other charities do far too little to directly and substantially assist what they call “marginalized or vulnerable groups” in society.

This perception was put into action last year, as the Greenlining Institute and others sought passage in California of the Foundation Diversity and Transparency Act, better known as AB 624.

On its face, the proposal appeared benign: foundations should provide the public with more information about its organization and its charitable giving.

The specific information sought, though, laid bare the sponsors’ true intentions.  It asked of foundations:


►what race or gender are the members of your board?;


►how much do you give to groups serving “specific” marginalized communities? 



-I must note here that the bill specified only seven minority designations out of 

the 126 cited as distinct in the last census.  It would seem the other 119 need to 

increase their contributions to California Assembly members.

►how much do you give to groups whose boards include members of those 7 minority groups?

The proposal measures a foundation’s success at helping the poor or oppressed not through its competence or creativity, but with meeting some vague numerical goal of what is “enough.”
Two officials from Community Advocates, Inc., a leading Los Angeles nonprofit focusing on human and race relations in the city, decried that the proposal was:
an unprecedented intrusion by government into the realm of charitable giving . . . it is the first step in setting government-mandated priorities as to where charitable dollars should go.

Unfortunately — in our opinion — ten California foundations got the message and after they pledged to make a multi-million, multi-year investments in minority communities, AB 624 was dropped.

Greenlining has of course carried its mission on to other states, such as Florida and Pennsylvania, though without success.  Recently, the group issued a breathtakingly unscientific report on the percentage of “people of color” on foundations’ boards, limited this time to only three minority groups and including a Scarlet-letter-like asterisk by those foundations that didn’t respond to their information requests.
  

The problem with Greenlining’s approach was best summed up by a Heinz Endowment spokesperson who, when asked why they didn’t respond to data the group sought from Pennsylvania foundations, responded: 

Reducing an important issue, and a complex one, to a single data point is shallow methodology.

And then we have the more recent Criteria for Philanthropy at its Best,
 issued by the National Committee for Responsive Philanthropy (NCRP). 
Paul Brest of the William and Flora Hewlett Foundation, a donor to NCRP, wrote in May that the criteria “concealed Greenlining’s fist in a velveteen glove.”

Among other things, NCRP’s criteria tells foundations that they don’t practice “philanthropy at its best” if they aren’t:
►providing 50% of their grant dollars to “benefit lower-income communities, communities of color, and other marginalized groups, broadly defined,” and 

►devoting “at least 25% of its grant dollars for advocacy, organizing and civic engagement.”  

Mr. Brest decried this as “philanthropy by the numbers,” where numbers are a “crude proxy for impact.”

It’s of course entirely up to foundations to ignore NCRP’s Criteria.  But if they were to be embraced as government policy, that would be an entirely different matter. 

NCRP’s Aaron Dorfman assures us that “I don’t believe that politicians should decide where foundation dollars go any more than I believe the government should mandate how much protein should be in a frozen pizza.”

However, as NCRP put it in a prepublication copy of its Criteria report, “Policymakers may consider the criteria valuable when considering regulations or legislation that affect institutional grantmaking.”

Members of Congress on committees with tax-related oversight, who concur with NCRP and others on the concept that money donated is public money,
 are certainly prepared to step into this fray.

We’ve heard from a member of the House Ways and Means Committee, Xavier Becerra, saying that he has “intense concern”
 over how the poor and disadvantaged get short shrift from charities, and that “we’re not trying to mandate something, but we will if you don’t act.”

We’ve also heard from Senate Finance committee ranking member Charles Grassley that “It’s fair to look at what benefits charities provide in return for the preferential tax treatment they and their donors receive.”

In the grand scheme of issues facing this country, I’d like to think that changing the tax code or somehow circumscribing what constitutes a “public purpose” would be way off Washington’s radar, but as Rep. Becerra and others constantly remind us, there’s gold in them hills, billions in foregone tax revenues.

In our opinion, what we have seen over the past several years is just the latest iteration of a decades-long effort to more narrowly define what is “in the public interest” and thus what merits charitable tax preferences. And whether that is done by government fiat or subtle, and not so subtle, non-governmental advocacy and education, it is not in the best interest of the public, and especially not in the best interests of the “underserved.”

The beauty of American philanthropy, and the civil society it has created, is its diversity, with a universe of benevolent foundations and charities taking a variety of approaches to address what they see as society’s most pressing problems.  If you want a visual display of that diversity, walk down Massachusetts Avenue in the Dupont Circle area, where you’ll see buildings housing Washington Legal Foundation, Brookings Institution, the Carnegie Center, the Peterson Institute for International Economics, the Congressional Black Caucus Foundation, and the American Legacy Foundation.  All of you who attended today reflect that diversity as well.  
Congress clearly intended a broad, pluralistic approach to what constitutes a charity, not a narrowly defined one.  Seeking “social justice” as defined by Greenlining or NCRP is not the mission of many foundations and the nonprofits they support.  

They would not only be violating their donors’ intentions if they shifted half of their giving to the underserved, they would be leaving the public issues to which they are devoted, pardon the repetition here, underserved.  Organizations which broadly support causes like the arts, health research, aging, education, and military veterans provide benefits to marginalized groups, but would it be enough to retain full tax benefits?

Would nonprofits which are dedicated to the underserved, but do so in a non-traditional way, meet NCRP’s standards?:  

►Would the St. Bernard Project, which is rebuilding houses for people of all races and financial statuses affected by Hurricane Katrina measure up?;

►Or would Robert Woodson’s innovative Center for Neighborhood Enterprise?;
 

►Or Careers Through Culinary Arts Program, which promotes foodservice career opportunities for lower-income youth?

I think it’s very important for those who see foundations and other charities merely as private managers of public money to ask themselves, do I really want government so profoundly involved in philanthropy?

Foundations and charitable organizations work because they aren’t the government. Teresa Odendahl, a former Chair of NCRP, has said that “at its best, philanthropy provides a check against corporate or government domination or indifference.”

If she’s right, and I think most would agree she is, then how can more government benefit philanthropy?

From my perspective as someone who works for a legal policy nonprofit, we need more, not fewer, voices and advocates out there on all sides of issues.  A group like Washington Legal Foundation fills a void in the courts and the court of public opinion to advance ideas and arguments that either don’t get considered or get short shrift with these key audiences.  Clearly all the best ideas don’t emanate from government, and we need a lot of good ideas right now.

Leaders in the foundation world such as Pablo Eisenberg
 and Pew Charitable Trust’s Rebecca Rimel
 have called on foundations to be bolder and take more risks.  But will that be any more likely with government more involved in setting and judging foundations’ missions? Will the poor and disadvantaged really benefit from the political logrolling and special interest favors that will ultimately result from a politicization of charity?  

Even if some in government say they won’t get that involved, they just can’t help themselves.  For instance, it’s only been several weeks since President Obama pledged to take a hands-off approach to the management of General Motors, but already we have members of Congress from both parties calling to ask the nominal GM CEO to save distribution centers and plants in their districts.

And, finally, while the proponents of more government involvement may reap benefits from it today, what about 4, 8, or 12 years from now?  What if Washington comes under new management?  What if that management feels that foundations and nonprofits that support humane treatment of terror suspects, socialized medicine, and limits on carbon emissions are working against the public interest?  

I started with a reference from the Philanthropy Roundtable monograph, and as a nice bookend, I will end with one.  This from Jennifer Wolch, Dean of the UC-Berkeley's College of Environmental Design, who wrote in 1990 that: 

The most troubling dilemma of the shadow state is that the voluntary sector may become a puppet or pawn in the service of goals that are antithetical to their organizational mission. Organizations that don’t conform or are not ‘ideologically correct’ from the perspective of the state at that given historical moment may be denied access to direct and even indirect resources.

As relevant and thought provoking today as it was almost 20 years ago.  

Thank you.
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